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WHEREAS,  Senate  Joint  Resolution  No.  39  charged  the 
Subcominittee  on  Local  Government  Laws  with  responsibility  to 
study  the  proposals  advanced  in  House  Bill  122  and  to 
forward  its  recommendations  to  the  46th  Legislature. 

The  Subcommittee  on  Local  Government  Laws  recommends  that 
House  Bill  122  not  be  adopted  by  the  1979  Montana  Legislature, 
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SUMMARY 


From  July  1977  through  April  1978  the  Subcommittee  on  Local 
Government  Laws  reviewed  the  proposals  advanced  in  the 
revised  code  of  local  government  prepared  by  the  State 
Commission  on  Local  Government  Laws  (HB  122)  and  has  concluded 
that  HB  122  should  not  be  adopted  by  the  46th  Legislature, 

For  nearly  10  months  the  Subcommittee  was  engaged  in  an 
extensive  study  of  HB  122  and  existing  local  government 
laws.   The  Subcommittee  reviewed  HB  122  section  by  section 
and  compared  its  provisions  to  existing  local  government 
statutes.   The  Subcommittee  staff  prepared  side-by-side 
comparisons  of  existing  Montana  local  government  law  and  HB 
122.   Copies  of  these  comparisons  were  made  available  to 
every  legislator  and  to  the  general  public.   The  Subcommittee 
held  9  meetings  including  6  public  hearings.   Public  hearings 
were  held  in  Miles  City,  Kalispell,  Havre  and  Helena  in 
order  to  allow  the  public  greater  access  to  the  Subcommittee 
and  to  insure  that  all  Montana  citizens  might  have  a  better 
opportunity  to  comment  on  the  proposals  in  HB  122  and  to 
address  local  government  laws  in  general. 

The  study  of  HB  122  and  the  response  from  Montana  citizens 
indicates  that  there  is  no  compelling  need  for  the  1979 
Montana  legislature  to  enact  the  legislation  envisioned  by 
the  State  Commission  on  Local  Government  and  contained  in 
House  Bill  No.  122, 
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SENATE  JOINT  RESOLUTION  NO.  39 

A  .JOINT  RESOLUTION  OF  THK  SENATE  AND  THE  IJOUSE  OF 
REPRESENTATIVES  OF  THE  STATE  OF  MONTANA  REtJUESTING 
AN  INTERIM  LEGISLATIVE  STUDY  OF  THE  PROPOSED  LOCAL 
COVKRNMENTCODE. 

WHEREAS,  the  Commission  (ni  Ix)cal  (iovernment  has  drafted  a  |)ro- 
posed  revision  of  the  laws  K'lvernin^;  local  governments  in  Montana,  intro- 
duced a.s  House  Bill  122;  and 

WHEREAS,  this  hilJ  has  heen  drafted  in  the  form  of  wholesale  repealers 
of  existing  code  sections  and  rcenactment  of  the  provisions  of  those  -sec- 
tions in  new  lanfjuage  which  frecjuently  contains  suhstantive  cli,in>,'es;  and 

WHEREAS,  hundreds  of  amendments  to  House  Bill  122  have  been 
proposed  to  this  the  largest  bill  ever  presented  to  the  Montana  Legis- 
lature, and  very  few  members  are  in  a  position  to  cast  an  informed  vote 
on  the  bill;  and 

WHERICAS,  further  study  of  the  hill  by  an  interim  committee  of  lej,'is- 
iators  appears  to  be  necessary. 

NOW,  THEREFORE,  BE  if  RESOLVED  BY  THE  SENATE  AND  THE 
HOUSE  OF  REPRESENTATIVES  OF  THE  STATE  OF  MONTANA: 

'I'hat  the  ('ommittee  on  Priorities  is  requested  to  assif^n  the  ajipropnate 
standing  committees,  including  without  limitation  the  Committees  on 
l/ocal  (lovernment,  'I'axation,  and  .State  AdininisI ration,  to  each  designate 
two  members  to  a  Select  .lomi  Interim  .Subcommittee  on  l,<)cal  (Jovern- 
ment  Law;  this  select  committee  may  therefore  have  more  than  eij^ht 
meml)ers  but  otherwise  shall  operate  under  the  provisions  of  Section 
4;J-716,  R.C.M.  1947,  to  study  the  proposals  advanced  in  Hou.se  Bill  122 
and  to  file  its  recommendations  to  the  4()th  Legislature  with  the  Legis- 
lative Council  not  later  than  August  .'il ,  1978. 

Approved  April  19,  1977. 
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INTRODUCTION 


The  1977  Montana  Legislature  directed  the  appointment  of  an 
interim  legislative  study  of  the  proposed  local  government 
code  prepared  by  the  State  Commission  on  Local  Government 
Laws.   Following  several  years  of  extensive  study  and  preparation, 
the  State  Commission  on  Local  Government  drafted  the  proposed 
revision  of  the  laws  governing  local  governments  in  Montana. 
The  measure  was  introduced  in  the  House  of  Representatives 
as  House  Bill  No.  122.   After  extensive  debate  the  measure 
passed  the  House  of  Representatives  by  a  narrow  margin 
(51  to  48)  seven  days  after  the  deadline  for  transmitting 
House  bills  to  the  Senate.   On  a  procedural  motion  in  the 
Senate,  the  measure  failed  to  receive  the  necessary  two- 
thirds  vote  for  the  Senate  to  suspend  the  rules  and  receive 
the  bill  for  consideration. 

Instead,  Senate  Joint  Resolution  39,  which  called  for  further 
study  of  the  bill  by  an  interim  committee  of  the  legislature 
was  adopted.   The  resolution  stated  "this  bill  has  been 
drafted  in  the  form  of  wholesale  repealers  of  existing  code 
sections  and  reenactment  of  the  provisions  of  those  sections 
in  new  language  which  frequently  contains  substantive  changes." 
As  a  rationale  for  the  need  for  further  study,  SJR  39  pointed 
out  that  "hundreds  of  amendments  to  House  Bill  No.  122  have 
been  proposed  to  this  the  largest  bill  ever  presented  to  the 
Montana  Legislature."   Finally,  the  resolution  stated  "very 
few  members  are  in  a  position  to  cast  an  informed  vote  on 
the  bill." 

The  Committee  on  Priorities  assigned  a  study  of  the  proposals 
advanced  in  House  Bill  No.  12  2  to  the  Subcommittee  on  Local 
Government  Laws  and  requested  that  the  Subcommittee  "file 
its  recommendations  to  the  46th  Legislature  with  the  Legislative 
Council  not  later  than  August  31,  1978. 
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SUBCOMMITTEE  DELIBERATIONS 


At  its  first  meeting  on  July  9,  1977  the  Subcommittee  organized 
itself  and  discussed  the  scope  of  study.   In  August  the 
Subcommittee  adopted  a  detailed  plan  of  study  that  outlined 
the  approach,  the  schedule  of  events,  and  the  major  tasks  to 
be  accomplished. 

The  major  task  identified  by  the  Subcommittee  was  to  study 
existing  local  government  laws  and  to  prepare  a  comparison 
of  those  laws  with  the  proposed  revised  code  of  local 
governm.ent  law  advanced  by  the  State  Commission  on  Local 
Government  and  embodied  in  House  Bill  No.  122.   The  Subcommittee 
decided  to  use  the  "third  reading"  version  of  House  Bill  No. 
122  (as  modified  by  the  House  of  Representatives  during  the 
1977  Legislative  session)  as  the  basic  document  for  their 
study.    In  view  of  limited  resources  and  available  time, 
the  Subcommittee's  approach  allowed  for  comprehensive  review 
of  organizational  concepts  and  basic  proposals  contained  in 
House  Bill  No.  122  and  initial  comparison  with  the  bulk  of 
existing  local  government  laws  contained  in  Titles  11  and  16 
of  the  Revised  Codes  of  Montana,  1947. 

In  order  to  provide  ample  opportunity  for  the  public  to 
comment  on  specific  areas  of  local  government  law  in  an 
orderly  and  timely  manner,  the  Subcommittee  held  6  public 
hearings  throughout  the  state.   Written  and  oral  public 
testimony  was  actively  solicited  in  Miles  City,  Kalispell, 
Havre,  and  Helena.   The  6  public  hearings  were  not  well 
attended,  despite  the  Subcommittee's  effort  to  insure  that 
these  meetings  were  accessible  and  well  publicized.  Few 
citizens  not  directly  connected  with  the  various  local 
government  associations  presented  the  Subcommittee  with  new 
or  additional  information. 

In  order  to  facilitate  any  indepth  analysis  the  Subcommittee 
instructed  the  research  staff  to  prepare  a  section-by- 
section  review  of  House  Bill  No.  122  and  to  assemble  a  local 
government  working  document  for  distribution  to  interested 
legislators  and  for  sale  to  interested  persons.  This  working 
document  contained  the  side-by-side  comparison  of  existing 
Montana  local  government  laws  in  the  Revised  Codes  of  Montana 
and  the  proposals  contained  in  the  local  government  code 
prepared  by  the  State  Commission  on  Local  Government  Laws 
(HB  122).   The  2,500  page  document  is  a  section-by-section 
comparison  of  House  Bill  No.  122  with  the  text  of  existing 
local  government  laws.   Copies  of  the  document  are  available 
in  the  reference  library  of  the  Legislative  Council. 
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The  SubcoiTim:-ttee  was  authorized  to  hold  16  meetings.   However, 
on  April  14,  1978  the  Subcommittee  having  spent  10  months 
engaged  in  an  extensive  study  of  House  Bill  No.  122  and 
existing  local  government  laws  voted  7  to  5  to  submit  the 
following  rir^commendation  to  the  46th  Legislature: 

RESOLUTION:       WHEREAS,    SJR    39    HAS    CHARGED    THIS    SUBCOMMITTEE 

WITH    THE   RESPONSIBILITY    OF    STUDYING    THE    PROPOSALS   ADVANCED 

IN    HB    122    A:JD    of    FILING    ITS    RECOMMENDATIONS    WITH    THE    LEGISLATIVE 

COUNCIL. 

NOW,     THEREFORE,     BE    IT    RESOLVED,     BY    THE    INTERIM    SUBCOMMITTEE 
ON    LOCAL    GOVERNMENT    LAWS: 

THAT    IT    BE   RECOMMENDED    TO    THE    46TH    LEGISLATURE    THAT    HB    122    NOT 
BE  ADOPTED. 

BE   IT    FURTHER    RESOLVED,    THAT    THIS    SUBCOMMITTEE    SHALL    IDENTIFY 
THOSE   AREAS    OF    LOCAL    GOVERNMENT    LAW    WHICH    NEED    URGENT   ATTENTION, 
AS    INDICATED    BY    THE    STUDY    OF    HB    12  2    AND    BY    THE    TESTIMONY    PRESENTED 
TO    THE   SUBCOMMITTEE,    AND    SHALL    DEVELOP    LEGISLATION    DIRECTED 
TOWARD    THE   SOLUTION    OF   AS   MANY    OF    THESE   PROBLEM   AREAS   AS    IS 
FEASIBLE,    TO    BE    SUBMITTED    TO    THE    46TH    LEGISLATURE. 

Although  the  recommendation  seems  to  anticipate  further  work 
by  the  Subcommittee,  after  considerable  discussion  on  April 
14,  the  Subcommittee  voted  to  adjourn  (6  members  voting  yes, 
5  voting  no,  with  one  member  abstaining.)   As  a  result  of  the 
motion  the  Subcommittee  considered  its  work  to  be  substantially 
completed  and  staff  was  directed  to  prepare  the  final  report. 
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THE  MAJORITY  REPORT 


Introduction 

The  Subconmittee  on  Local  Government  Laws  has  reviewed 
the  proposals  advanced  in  HB  12  2,  the  local  government 
code  proposed  in  1977  by  the  State  Commission  on  Local 
Government.   The  Subcommittee's  findings  have  lead  to  a 
recommendation  not  to  adopt  HB  12  2  during  the  46th  legislature. 
The  main  issues  behind  this  recommendation  include  the 
size,  philosophy,  and  structure  of  the  proposed  local  government 
code.   Each  issue  will  be  discussed  in  detail. 

Size 

HB  122  was  811  pages  long.   It  is  unreasonable  to  expect 
any  legislature  to  comprehend  such  far-reaching  legislation 
in  a  90  day  period.   The  Subcommittee  considered  dividing 
the  bill  into  smaller,  more  specific  sections.   Each  section 
could  then  be  considered  separately  by  the  legislature. 
Further  research,  however,  showed  possible  interdependence 
between  proposed  sections.   Separate  legislation  of  the 
sections  could  result  in  contrasting  policies  within  the 
local  government  code. 

Philosophy 

The  proposed  local  government  code  would  eliminate  separate 
titles  for  cities,  towns,  and  counties,  thus  eliminating 
many  distinctions  between  these  types  of  local  government. 
The  proposed  code  would  also  eliminate  many  governing  functions 
that  have  been  developed  throughout  the  state's  history. 
Therefore,  in  order  to  effectively  govern  cities  and  counties, 
it  is  the  Subcommittee's  opinion  that  separate  titles  are 
needed.   These  separate  titles  should  recognize  the  distinctions 
between  municipalities  and  counties  and  maintain  the  responsible 
regulation  of  local  government  found  in  current  law. 

Structure 

The  structure  of  local  government  as  it  exists  today  would 
be  substantially  changed  if  the  proposed  code  were  adopted. 
The  Subcommittee's  comparisons  showed  HB  122  would,  in 
essence,  grant  self-government  powers  to  all  local  governments 
in  Montana.   The  Subcommittee  felt  that  the  option  to  adopt 
self-government  powers  should  rest  with  voters. 

In  connection  with  this  philosophy,  the  Subcommittee  stated 
that  it   is  extremely  important  to  remember  that  the  self- 
government  option  was  considered  and  largely  rejected  in 
the  1976  voter  review  process.   Thus,  it  is  the  Subcommittees' 
opinion  that  voters  would  be  compelled  to  accept  an  option 
in  the  proposed  code  that  they  have  already  rejected. 
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County  Commissioners  would  have  ordinance-making  powers 

under  the  proposal.   But,  there  is  no  separation  of  powers 

in  the  traditional  three  county  commissioner  form  of  government, 

The  Subcomm::.ttee  believes  county  commissioners  should  not 

be  granted  both  executive  and  legislative  powers. 

Conclusion 

The  Subcommittee  on  Local  Government  Law  having  completed 
research  of  HB  122  found  HB  122  too  large,  its  philosophy 
unworkable,  and  the  proposed  structure  for  local  government 
inappropriate . 

The  research  involved  in  HB  122  incurred  a  substantial 
investment.   The  cost,  however,  should  not  influence  the 
enactment  of  legislation.   The  Committee  suggests  legislation 
be  enacted  because  of  its  merit,  not  its  cost. 

Although  the  major  concepts  of  HB  122  are  not  recommended, 
the  Subcommittee's  study  demonstrated  a  need  for  revision 
of  local  government  laws.   The  Subcommittee  recommends 
that  the  46th  legislature  draft  legislation  to  solve  specific 
problems  inherent  in  Montana  local  government. 
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THE  MINORITY  REPORT 


Introduction 

Under  our  federal  system,  states  may  exercise  any  powers 
not  specifically  delegated  to  the  national  government  nor 
denied  by  the  United  States  or  State  Constitutions.   States 
may  in  turn  delegate  and  share  their  power  with  their  local 
governments. 

In  Montana,  the  state  shares  its  powers  with  the  local 
governments  in  two  ways:   through  the  State  Constitution  and 
through  state  law.   Units  of  local  governments  deriving 
their  powers  from  the  State  Constitution  are  termed  "self- 
government"  powers  or  "home  rule"  units.   Local  governments 
which  have  adopted  self-government  powers  may  exercise 
any  powers  not  prohibited  by  the  Constitution,  state  law 
or  local  charter  (1972  Montana  Constitution,  Article  XI, 
Section  6).   Local  governments  deriving  their  powers  from 
state  law  are  "general  powers"  local  governments;  these 
units  may  exercise  any  power  "provided  or  implied  by  law". 
The  State  Constitution  further  provides  that  these  powers 
are  to  be  "liberally  construed"  by  the  courts  (Article 
XI,  Section  4) . 

Under  the  provisions  of  its  State  Constitution,  Montana 

operates  with  a  dual  system  of  local  government  law.   One 

body  of  law  establishes  the  statutory  limits  on  local  governments 

that  have  adopted  self-government  powers;  the  grants  the 

powers  for  "general  powers"  local  governments. 

The  Montana  Constitution,  adopted  in  1972,  incorporated  some 
important  and  fundamental  shifts  in  the  nature,  role,  and 
potential  of  local  government  as  so-called  "creatures"  of 
state  government.   The  Montana  Constitution,  thus,  holds 
out  great  potential  for  dramatically  changed  local  govern- 
ment in  Montana. 

Legislative  Powers 

From  statehood  until  1972,  counties  were  for  the  most  part 
merely  administrative  extensions  of  the  state;  i.e.,  units 
of  government  performing  state  functions  at  the  local  level. 
Article  XI,  Section  4(1)  states  in  part:   "A  county  has 
legislative,  administrative,  and  other  powers  provided  or 
implied  by  law."   (Emphasis  added.)   It  was  anticipated 
that  this  subsection  would  give  the  Legislature  more  leeway 
in  providing  for  county  government.   Although  the  Constitution 
authorized  legislative  powers  for  counties  more  than  six 
years  ago,  to  date  the  Legislature  has  yet  to  enact  implementing 
legislation  that  would  authorize  counties,  for  the  first 
time,  to  exercise  legislative  powers — the  power  to  enact, 
amend,  and  repeal  local  ordinances. 


-  13  - 


Since  statehood,  municipalities  (cities  and  towns)  have  been 

empowered  to  enact  ordinances.   The  Legislature  provided 

the  basic  authority  for  municipalities  to  act,  and  municipalities 

by  ordinance  then  determined  the  procedure  and  the  method 

by  which  they  exercised  that  authority.   In  other  words, 

the  Legislature  told  municipalities  what  they  could  do, 

but  the  municipality  decided  how  to  do  that  which  they 

were  authorized  to  do. 

Historically,  counties  have  historically,  provided  little 
more  than  those  functions  that  the  state  government  needed 
to  have  performed  at  the  local  level  but  which  the  state 
could  not  practically  do  from  Helena. 

Despite  the  untapped  potential  in  the  Montana  Constitution 
that  implies  an  expanded  role  for  "traditional"  counties, 
counties  with  general  powers  have  been  permitted  to  exercise 
only  those  powers  that  are  expressly  granted  by  statute 
or  incidental  and  necessary  to  expressly  granted  powers. 

In  recent  years,  as  more  and  more  new  demands  have  been 

made  upon  counties,  the  Legislature  has  been  asked  to  respond 

by  providing  a  limited  authorization  to  react  to  specific 

local  needs.   Since  counties  continue  to  have  little  more 

than  administrative  powers  and  lack  clear  authority  to 

exercise  legislative  powers,  the  Legislature  must  detail 

for  counties  not  only  what  they  can  do  but  how  they  can 

do  it.   Obviously,  in  a  state  as  diverse  as  Montana  one 

uniform  statutory  solution  can  not  satisfactorily  resolve 

problems  that  occur  in  different  counties;  yet  because 

of  historical  precedents,  the  failure  of  the  Legislature 

to  act  in  any  comprehensive  manner,  and  Supreme  Court  rulings 

prior  to  the  1972  Constitution,  general  powers  counties 

are  treated  uniformly  as  though  all  counties  possess  the 

same  resources  and  operate  under  the  same  conditions. 

The  Legislature  has  begrudgingly  allowed  counties  additional 
responsibilities  by  enacting  narrow,  specific  and  restrictive 
grants  of  authority  that  stipulate  the  particular  procedure 
and  the  limited  indirect  method  to  deliver  any  newly  authorized 
service.   This  phenomenon  has  led  to  literal  explosion 
of  special  districts  or  limited  purpose  governments.   Under 
this  system  members  of  county  governing  bodies  are  extended 
little  decir ion-making  power.   They  are  required  to  administer 
decisions  m;-.de  by  the  Legislature  and  little  else.   Unfortunately, 
the  Legislature  usually  provides  excessive  detailed  procedures 
for  countier  to  follow  in  providing  any  particular  service. 
Moreover,  tl.e  Legislature  provides  very  little  flexibility 
within  which  to  operate  in  providing  a  service. 
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since  the  adoption  of  the  1972  Constitution  the  Legislature 

has  continued  its  reluctance  to  grant  counties  additional 

flexibility  to  meet  increasingly  complex  local  demands. 

The  Legislature  has  refused  to  grant  legislative  powers 

to  counties  despite  constitutional  authority  and  intent 

that  it  do  so.   Consequently,  it  has  been  argued  that, 

generally  speaking,  counties  are  not  really  "governments" 

at  all — if  a  fundamental  characteristic  of  a  government 

is  to  make  and  carry  out  decisions  on  behalf  of  its  inhabitants. 

Counties  now  decide  only  if  a  state  law  will  be  administered 

by  the  county.   The  Legislature  decides  the  authority  and 

the  manner  in  which  that  authority  is  to  be  exercised  by 

a  county. 

Liberal  Construction 

Under  the  1889  Constitution  the  powers  of  local  goveriiments, 
both  counties  and  municipalities,  were  narrowly  defined  and 
interpreted.   When  there  was  a  doubt  as  to  whether  or  not  a 
municipality  or  county  had  the  power  to  provide  a  service 
or  to  regulate  some  kind  of  activity,  the  courts  usually 
applied  a  narrow  interpretation  of  local  government  power — 
the  so-called  Dillon  rule--and  ruled  against  the  local 
goverment.  In  the  past,  problems  that  occurred  went  unresolved 
until  the  Legislature  made  a  clear  delegation  of  authority 
to  local  governments. 

The  1972  Constitution  departs  from  the  historical,  restrictive 
approach  to  powers  of  local  governments,  adopting  a  "liberal" 
approach =   That  approach  requires  liberal  construction  of 
the  powers  of  municipalities  and  counties  (Article  XI, 
Section  4(2)  1972  Montana  Constitution).   This  means  that 
when  there  is  a  reasonable  doubt  as  to  the  existance  of  a 
power  residing  in  a  local  government,  the  courts  are  instructed 
to  conclude  that  the  power  does  reside  in  the  local  government. 
This  change  in  the  relationship  between  the  state  and  local 
government  is  intended  to  provide  an  incentive  for  local 
government  officials  to  act  when  confronted  with  a  problem 
rather  than  being  intimidated  by  a  potential  court  ruling 
against  them.   It  is  clear  then,  at  least  under  present 
law,  that  local  government  has  a  great  reservoir  of  power 
that  remains  partially  untapped  due  to  by  the  Legislatures' 
refusal  to  act. 

Services 

The  authority  for  local  governments  in  Montana  to  provide 
services  has  been  scattered  throughout  the  94  titles  of 
the  Revised  Codes  of  Montana,  1947,   In  addition,  the  authority 
for  municipalities  to  provide  a  service  beyond  its  limits, 
has  also  been  dispersed  throughout  the  Codes.   The  distance 
beyond  the  corporate  limits  in  which  extra-territorial 
services  may  be  provided  varies  from  2  1/2  to  7  miles, 
depending  largely  on  the  judgement  of  the  Legislature  at 
the  time  the  particular  law  authorizing  such  service  was 
enacted. 
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since  the  laws  authorizing  local  governments  to  provide 
services  were  enacted  over  a  100  year  period,  it  is  not 
surprising  that  they  fail  to  provide  a  consistent  system. 
Authority  to  provide  a  particular  service  usually  has  been 
granted  without  any  conscious  recognition  of  the  manner 
in  which  other  services  have  been  authorized.   Thus,  each 
law  authoriring  a  service  is  unique.   Each  contains  specific 
provisions  designed  to  deal  with  a  particular  problem  in 
a  particular  locality.   Often  these  detailed  provisions 
provide  poor  solutions  for  problems  occurring  in  other 
settings.    This  pattern  of  lawmaking  has  prevented  the 
development  of  a  comprehensive  or  flexible  service  delivery 
system  by  local  governments.   Over  the  years,  inefficient 
and  ineffective  administration  of  services  has  resulted 
whenever  a  local  government  delivers  two  or  more  services. 

There  are  other  problems  under  the  existing  local  government 
lay.   For  instance,  some  services  are  financed  by  county- 
wide  or  city-wide  property  taxes  while  all  property  taxpayers 
do  not  actually  receive  or  benefit  from  these  services. 
As  a  result,  some  taxpayers  pay  taxes  to  fund  services 
from  which  they  receive  no  benefits. 

The  special  service  district  has  long  been  recognized  as  one 
means  of  dealing  with  this  problem.   Counties  are  currently 
authorized  to  create  solid  waste,  cemetery,  fire,  water, 
sewer,  and  transportation  districts  that  encompass  the 
entire,  or  a  portion  of,  the  county  jurisdiction.   Municipal 
government  is  authorized  to  create  special  improvement 
districts  which  generally  deal  with  improvements  in  particular 
neighborhoods. 

But  even  here,  the  Legislature  has  authorized  local  governments 
to  create  service  districts  for  each  service  on  a  case  by 
case  basis.   This  has  resulted  in  a  multitude  of  confusing 
and  complex  laws  authorizing  the  creation  of  districts 
which  have  varying  degrees  of  authority  and  independence. 
Once  established,  some  districts  have  sufficient  authority 
to  constitu-e  themselves  as  highly  autonomous  jurisdictional 
units  with  nearly  complete  independence  from  the  local 
government  of  which  they  are  a  part. 

The  creation  of  a  multitude  of  service  districts  has  resulted 
in  a  pattern  of  puzzling  jurisdictional  overlaps.   As  a 
result,  a  rural  resident  probably  receives  law  enforcement 
from  the  county,  fire  protection  from  an  independent  fire 
district,  mosquito  control  from  an  independent  mosquito 
abatement  district,  and  solid  waste  from  still  another 
independent  district.   This  has  lead  to  enormous  fragmentation 
of  service  delivery  and  continuing  confusion  over  responsibility 
for  service  delivery  and  decentralized,  and  at  times,  haphazard 
administration.   While  demands  for  services  may  be  met 
immediately  in  this  manner,  this  piecemeal  response  prevents 
a  comprehensive  approach  to  the  delivery  of  all  services  and 
minimizes  t'-'.e  chance  that  the  service  will  be  delivered  in 

the  most  efficient  manner  possible. 

,,* 
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Finances 

The  single,  most  important  problem  facing  local  governments 
everywhere  in  this  country  is  obtaining  sufficient  revenues 
to  finance  essential  services.   Montana  is  not  free  of  this 
growing  problem.   In  the  past  few  years,   increased  service 
demands  and  spiraling  inflation  have  caused  local  governments 
to  increase  property  taxes  significantly.    Unless  alternatives 
to  the  property  tax  are  made  available,  future  prospects 
point  to  an  ever  increasing  dependence  upon  property  taxes. 

The  laws  relating  to  local  government  finances  are,  like 
other  local  government  laws,  have  been  scattered  throughout 
the  Revised  Codes  of  Montana.   For  example,  21  of  the  38 
property  tax  authorizations  for  counties  (33  such  mill 
levies  are  authorized  for  municipalities)  were  located 
in  titles  other  than  the  county  law  title.    This  situation 
has  resulted  in  the  inability  of  local  government  officials 
to  deal  effectively  with  problems  confronting  them  because 
of  the  fragmented  and  piecemeal  way  in  which  mill  levies 
have  been  authorized.   Due  to  the  disorganized  proliferation 
of  single-purpose  mill  levies,  there  has  been  a  total  absence 
of  local  discretion  in  the  allocation  of  property  tax  revenues. 

Among  the  most  fragmented  and  confusing  laws  affecting 
local  government  finances  are  those  governing  debt  management. 
There  are  several  different  statutorily  authorized  procedures 
for  the  issuance  of  different  types  of  general  obligation 
bonds,  another  set  of  different  procedures  for  the  issuance 
of  revenue  bonds,  and  still  another  set  of  procedures  for 
the  issuance  of  special  improvement  district  bonds.   This 
has  happened  because  the  Legislature  has  consistently  passed 
new  bonding  procedures  without  recognition  or  reference 
to  the  provisions  of  earlier  adopted  laws  authorizing  bonding 
procedures.   As  a  result,  each  law  for  the  issuance  of  bonds 
varies  depending  upon  the  purpose  for  which  the  bonds  are 
to  be  issued. 

The  State  Commission  on  Local  Government  Laws  ar.d  HB  122 

The  1974  Act  creating  the  State  Commission  on  Local  Government 
Laws  charged  the  Convmission  to  "make  a  detailed  and  thorough 
study  of  local  government  structure,  powers,  services, 
finance,  and  state-local  relations.   The  Commission  was 
further  charged  with  the  responsibility  to  "prepare  a  revised 
code  of  local  government  law  based  on  its  studies."   In 
order  to  comply  with  this  legislative  mandate  the  Commission 
developed  a  proposal  that  became  HB  122,    This  bill  proposed 
a  single  unified  code  of  local  government  law  in  contra- 
distinction to  the  existing  local  government  law,  which 
has  been  described  as  a  "tangle  of  confusing,  conflicting, 
and  unnecessarily  complex"  statutes.   A  goal  of  the  proposed 
revised  code  of  local  government  law  was  to  provide  as  wide 
a  measure  of  freedom  for  the  local  governments  and,  at  the 
same  time,  to  provide  protection  against  arbitrary  actions 
by  them. 
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The  local  government  article  of  the  1972  Constitution  was 
described  by  its  framers  as  designed  to  encourage  "flexibility" 
and  "accountability"  in  local  government.   The  two  basic 
constitutional  themes  for  local  government  are  "cornerstones" 
of  the  State  Commission's  recommended  revised  code  of  local 
government  and  served  as  the  key  drafting  concepts  the 
commission  used  in  developing  the  bill. 

"Flexibility"  was  defined  by  the  Commission  to  include: 

Both  structural  features  which  allow  local  governments 
to  tailor  the  forms  of  their  governments  to  meet  their 
specific  needs  and  powers  --  both  a  broad  grant  of 
powers  to  general  powers  local  governments  and  minimal 
restrictions  on  powers  of  self-governmental  local 
governments.   Broad  powers  will  allow  localities  to 
choose  solutions  uniquely  shaped  to  local  problems. 

The  second  theme,  "accountability, "  included  two  facets: 

1.  Accountability  in  the  performance  of  governmental 
functions  —  responsibility  for  either  action  or  inaction 
that  is  clearly  determined,  and; 

2.  Accountability  mandated  by  the  1972  Constitution 

in  Article  VIII,  Section  12,  which  directs  the  Legislature 
to  insure  by  law  strict  accountability  of  "all  revenue 
received  and  money  spent"  by  local  government  Units 
along  with  the  public's  right  to  participation  in 
government  decision-making  by  public  bodies  firmly 
established  by  Article  II,  Sections  8  and  9  of  the 
Constitution. 

The  revised  code  was  intended  by  the  State  Commission  on 
Local  Government  to  embody  these  two  fundamental  principles 
of  legal  theory  and  to  faithfully  incorporate  the  following 
basic  principles: 

1.  Us?2  of  uniform  terminology; 

2.  A  simplification  of  language  into  layman  terms; 

3.  The  integration  of  all  provisions  dealing  with 
local  government  into  a  consistent  interrelated  whole  — 
Combinq  municipal  and  county  laws; 

4.  The  consolidation  into  single  sections  of  similar 
provis:-Ons  in  existing  law  --  the  use  of  common  provisions; 

5.  A  reduction  of  state  regulation  of  local  government; 


-  18  - 


6.  Elimination  of  laws  creating  local  government 
departments,  boards,  and  commissions; 

7.  Granting  legislative  powers  to  counties  by  allowing 
the  same  power  to  adopt  ordinances  for  county  governing 
bodies  in  order  to  reduce  local  dependence  on  state 
control; 

8.  Giving  county  governing  bodies  the  authority  to 
establish  by  ordinance  the  duties  and  salaries  of 

other  elected  county  officers  to  permit  local  improvement 
in  the  management  of  county  government; 

9.  Authorization  for  an  all-purpose  mill  levy  for 
both  municipalities  (65  m.ills)  and  counties  (55  mills) 
and  the  elimination  of  59  separate  property  tax.  mill 
levies  to  permit  local  officials  to  realistically 
establish  their  own  taxing  priorities; 

10.  Authorization  of  four  local  option  taxes  that 
could  be  imposed  after  voter  approval  to  supplement 
or  replace  the  dependence  on  the  property  tax; 

a.  income  tax, 

b.  gasoline  tax, 

c.  motel/hotel  tax,  and 

d.  motor  vehicle  tax. 

11.  Providing  local  government  maximum  flexibility  to 
deliver  services  desired  by  their  citizens  without 
excessive  state  legislation  or  administrative  interference; 

12.  The  preservation  and  strengthening  of  state  laws 
that  guarantee  open,  accountable  visible,  and  responsible 
local  government  and  prevent  arbitrary  and  capricious 
actions  by  local  officials. 

The  opportunity  for  local  governments  to  adopt  self-governing 
powers  requires  a  clear  delineation  in  local  government 
statutes  between  those  laws  granting  powers  to  units  of 
local  governments  with  general  powers  and  those  laws  that 
limit  the  powers  of  local  governments  with  self-government 
powers.   The  proposed  code  would  will  establish  such  a 
delineation  and  specify  which  laws  apply  to  self-government 
units  and  which  apply  to  general  government  power  units. 
The  authority  and  procedures  for  counties  and  municipalities 
to  undertake  such  activities  as  providing  services,  adopting 
budgets  and  accounting  for  revenues  and  expenditures,  annexation, 
and  creating  special  districts  are  systematically  addressed 
by  the  proposal. 
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HB  122  incorporates  a  comprehensive  attempt  to  deal  with  the 
inequalities  of  present  financing  of  services  by  providing 
that  local  governments  may  establish  subordinate  service 
districts  and  levy  taxes  against  the  property  of  those 
persons  who  actually  receive  or  benefit  from  a  particular 
service.   These  subordinate  service  districts  could  encompass 
all  or  any  part  of  an  entire  municipality  or  county  jurisdiction. 
Under  the  provisions  of  HB  12  2  local  governments  would  be 
authorized  to  reorganize  existing  service  delivery  mechanisms. 

In  the  area  of  local  government  finances,  the  proposed 
code  requires  local  governments  to  adopt  their  budget  prior 
to  the  beginning  of  each  fiscal  year.   Current  state  law 
requires  Montana's  local  governments  to  adopt  their  budgets 
no  later  than  the  second  Monday  in  August,  which  is  six 
weeks  in  to  the  fiscal  year  during  which  the  budget  will  be 
expended. 

In  order  to  relieve  the  fiscal  burden  of  relying  almost 
exclusively  on  the  property  tax  for  funding  local  services, 
the  proposed  local  government  code  authorized  alternative 
sources  of  local  government  revenues  in  the  form  of  local 
option  taxes  that  could  be  imposed  after  an  affirmative 
vote  of  the  people.   Perhaps  the  most  important  feature 
of  the  bill  is  the  provision  for  an  all-purpose  mill  levy 
which  would  consolidate  the  myriad  of  currently  authorized 
single-purpose  mill  levies. 

With  respect  to  managing  local  government  debt,  the  bill 
proposed  one  procedure  for  each  category  of  indebtedness. 
Importantly,  counties  are  granted  the  same  authority  as 
municipalities  for  the  issuance  of  debt  instruments,  including 
for  the  first  time,  the  authority  to  issue  revenue  bonds. 
Current  debt  limits  are  retained.   A  useful  and  novel  debt 
instrument  is  authorized  that  would  empower  a  local  government 
to  borrow  money  by  selling  anticipation  bonds.  This  provision 
allows  local  governments  to  begin  capital  projects  after 
the  project  and  bonds  had  been  approved,  but  before  the 
bonds  for  the  project  are  actually  sold. 

contained  in  HB  122 


In  general,  enactment  of  the  proposal  contained  in  HB 

would  provide  basic  enabling  legislation  for  counties; 

gri:ater  flexibility  and  accountability  for  local  gover: 

Ln  Jealxng  vjith  the  delivery  of  services  and  the  performance 

of  duties,  and  increased  opportunity  through  greatly  expanded 

Fiojal  poivers  to  recilistically  relate  the  financial  resources 

CO    Gorvices  dolivere-d. 


20  - 


Conclusion 

The  minority  members  of  the  Subcommittee  on  Local  Government 
Laws  disagree  with  the  Subcommittee  recommendation  that  the 
proposals  contained  in  HB  122  not  be  adopted  by  the  1979 
Montana  Legislature.   Consequently,  the  proposals  recommended 
by  the  State  Commission  on  Local  Government  in  1977  are 
recommended  to  the  46th  Legislature.   These  measures  will  be 
presented  in  13  separate  and  debateable  measures  that  should 
receive  the  close  scrutiny  of  the  entire  Legislature.   These 
proposals  are  aimed  at  improving  and  modernizing  Montana's 
out-dated  local  government  law. 

Much  has  been  made  about  the  allegation  that  the  proposed 

code  of  local  government  law  would  convey  self  government 

powers  to  general  powers  local  government  without  a  vote 

of  the  people.   This  is  an  error  in  analysis  of  the  proposals 

contained  in  HB  122  and  represents  a  fundamental  misunderstanding 

of  existing  local  government  law  and  our  recent  experience 

with  voter  review. 

The  voter  review  of  local  government  mandated  by  the  Constitution 
in  1972,  was  undertaken  by  175  local  government  study  commissions 
across  the  state.   Each  study  commission  proposed  an  alternative 
form  of  government  to  be  voted  on  by  the  people  of  the 
jurisdiction.   The  people  had  the  choice  in  1976  to  retain 
their  existing  plan  of  government  or  to  adopt  an  alternative 
form.  One  hundred  and  six  local  government  jurisdictions 
were  offered  the  opportunity  to  vote  for  self-government 
powers.  Of  these  18  adopted  self-government  powers  by  an 
affirmative  vote  of  the  electors  of  that  jurisdiction. 
It  was  through  this  statutorily  authorized  method  that 
local  governments  could  chose  whether  or  not  to  adopt  self- 
government  powers.   It   is  argued  that  the  outcome  of  voter 
review  process  in  Montana  was  a  referendum  on  HB  122. 
That  is  simply  not  true  and  is  meant  to  obscure  serious 
consideration  of  the  ideas  put  forth  by  the  State  Commission 
on  Local  Government  in  HB  12  2, 

From  the  outset  of  the  interim  study  mandated  by  SJR  39, 

the  Subcommittee  refused  to  discuss  the  essential  elements 

contained  in  the  revised  local  government  code   There  has 

been  much  discussion  concerning  the  length  of  HB  122  and 

how  the  proposed  legislation  was  so  difficult  to  read  and 

understand.  Those  involved  in  local  government  have  to 

contend  with  some  2300  pages  of  laws  scattered  throughout 

the  Revised  Codes  of  Montana.   If  legislators  are  unable 

to  study  a  document  the  size  of  HB  12  2,  imagine  the  frustration 

of  those  local  officials  who  must  deal  on  a  daily  basis 

with  the  current  situation. 
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The  misunderstanding  of  HB  122  and  the  subsequent  decision 
to  abandon  the  measure  may  have  been  occasioned  by  the  poor 
attendance  of  several  Subcommittee  members  at  the  9  meetings 
that  were  held  to  study  the  bill.   The  Subcommittee  simply 
gave  up  half  way  through  the  study,  lending  credance  to  the 
belief  that  assigning  HB  122  to  an  interim  study  was  a 
quiet,  painless,  and  easy  way  to  kill  the  measure  without 
giving  it  serious  legislative  consideration. 

There  is  far  too  much  of  value  in  HB  122  to  allow  its  consideration 

by  150  legirlators  to  be  lost  by  a  close  negative  vote 

of  this  Subcommittee.   The  argument  that  all  portions  of 

HB  122  must  pass  to  pass  any  of  it  is,  of  course,  not  valid. 

The  proposals  contained  in  HB  122  will  be  introduced  as  13 
individual  pieces  of  legislation  which  can  be  extensively 
amended.   Certain  portions  could  be  entirely  dropped  without 
altering  the  validity  of  the  rest  of  the  proposed  code. 

Although  no  one  knows  whether  the  total  concepts  of  HB  122 
will  meet  with  Legislative  approval  during  the  46th  Legislature 
as  separate  debatable  sections,  our  minority  opinion  is  that 
they  will. 

Local  government  control  is  an  oft  stated  goal.   The  46th 
Legislature  must  deal  with  the  revision  of  local  government 
laws  in  a  responsible  manner.   To  do  less  is  to  prepetuate 
the  current  system  of  ineffectual  local  government  outlined 
by  the  minority  members  of  Subcommittee  on  Local  Government 
Laws. 


Senator  Greg  Jergeson,  Chinook 
Senator  Robert  D.  Watt,  Missoula 
Rep.  Verner  L.  Bertelson,  Ovando 
Rep.  Hershel  M.  Robbins,  Roundup 
Rep.  Steve  Waldron,  Missoula 
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PLAN  OF  STUDY  FOR  THE  INTERIM  COMMITTEE 
ON  LOCAL  GOVERNMENT  LAWS 

The  Approach  to  the  Study  of 
Local  Government  Laws  Envisioned  By  SJR  3  9 


The  major  task  of  the  Interim  Committee  on  Local  Government  Laws 
is  to  study  existing  local  government  laws  and  prepare  a  comparison 
of  these  laws  with  the  proposed  revised  code  of  local  government 
law  advanced  by  the  now-defunct  State  Commission  on  Local  Government 
and  embodied  in  House  Bill  122  (as  modified  by  the  House  of  Repre- 
sentatives during  the  1977  Legislative  session) .   The  following 
study  plan  has  been  adopted  to  accomplish  this  task  —  given  limited 
resources  and  available  time.   The  approved  approach  allows  for 
comprehensive  review  of  the  organizational  concepts  and  the  basic 
proposals  contained  in  HB  122  and  initial  comparison  with  the 
bulk  of  existing  local  government  laws  contained  in  Titles  11  and 
16  of  the  Revised  Codes  of  Montana,  1947. 

An  opportunity  for  the  public  to  comment  on  specific  areas  of 
government  law  in  an  orderly  and  timely  manner  will  be  included 
within  the  committee  focus  and  meeting  timetable.   Public  testimony 
will  be  accepted  in  written  or  oral  form  at  six  meetings  outlined 
on  the  accompanying  chart.   Comments  should  concentrate  on  the 
specific  local  government  laws  addressed  by  the  committee  at  the 
designated  meeting. 

Using  the  conceptual  organization  of  the  proposed  revised  local 
government  code  (HB  122) ,  the  committee  will  investigate  the 
following  fundamental  elements  of  local  government  law: 

1.  Powers  -  the  authority  that  a  local  government  may 
exercise  in  providing  any  service. 

2.  Duties  -  mandatory  services  that  each  county  is  required 
by  the  state  to  provide  for  its  residents. 

3.  Structures  -  the  mechanisms  that  a  local  government 
may  provide  on  behalf  of  its  residents. 

4.  Services  -  permissive  functions  that  a  local  govern- 
ment may  provide  on  behalf  of  its  residents. 

5.  Finance  -  the  sources  of  revenue  available  to  fund 
any  service  and  the  procedures  to  be  used  in  preparing 
and  adopting  a  budget  and  in  incurring  bonded  indebted- 
ness. 1 
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Following  the  introductory  meetings,  committee  members  will 
familiarize  themselves  with  the  existing  organization  and  content 
of  local  government  law.   In  addition,  the  specific  organization 
and  content  of  the  proposed  revised  code  of  local  government  law 
will  be  studied.   Areas  will  be  identified  for  further  in-depth 
research  during  this  phase  of  the  committee's  work. 

The  approach  adopted  by  the  interim  committee  allows  local 
government  law  recodification  work  to  be  completed  and  available 
prior  to  undertaking  the  study's  second  phase.   During  the  second 
phase  (February  to  May,  197  8)  the  committee  will  complete  the 
review  of  existing  law  in  the  Revised  Codes  of  Montana,  1947 
and  the  proposed  revised  code  prepared  by  the  State  Commission 
on  Local  Gove-rnment  (HB  122)  .   With  this  behind  them,  committee 
members  will  then  review  the  recodified  local  government  law 
(Title  7,  Local  Government)  from  the  proposed  Montana  Codes 
Annotated.   A-  that  time  the  committee  will  prepare  final  "written 
explanations  of  the  changes  proposed  by  House  Bill  122  and  the 
consequences  of  accepting  or  rejecting  these  changes."   After 
review  of  local  government  law  from  the  several  perspectives,  the 
committee  will  be  in  a  position  to  make  tentative  recommendations 
on  the  division  and  modification  of  the  material  contained  in 
HB  122;  to  suggest  appropriate  additional  recommendations;  and  to 
draft  necessary  legislation. 

The  committee  will  use  an  informational  hearing  in  June,  1978  as 
a  legislative  tool  to  gather  additional  information  for  final 
decision  making.   The  committee,  benefiting  from  additional 
public  input,  final  analysis  and  research,  will  then  make  its 
final  recommendations,  draft  requisite  legislation,  and  complete 
its  final  report  to  the  46th  Legislature  prior  to  the  August  31, 
1978  deadline. 

Members  of  the  Interim  Committee  on  Local  Government  Laws  include: 


Rep.  Hershel  M.  Robbins, 

Chairman 

915  1st  Street  East 

Roundup,  Montana   59072 

323-2169 


Sen.  George  McCallum, 

Vice-chairman 

Niarada,  Montana   59852 

741-5677 


Rep.  Audrey  Roth 

Big  Sandy,  Montana  59520 

386-3125 


Sen.  Peter  R.  Story 
Emigrant,  Montana   59027 
333-4341 


Rep.  Steve  Waldron 
2344  West  Kent 
Missoula,  Montana   59801 
549-1939 

Rep.  Verner  L.  Bertelsen 

Box  65 

Ovando,  Montana   59854 

793-6252 


Rep.  Helen  G.  O'Connell 
70  3  4th  Avenue,  S.W. 
Great  Falls,  Montana   59404 
453-5873 

Rep.  Paul  K.  Kropp 

Box  520 

Malta,  Montana   59538 

654-1768 


Sen.  Bill  Thomas 

704  52nd  Street  South 

Great  Falls,  Montana   59405 

761-8013 


Sen.  Robert  J.  Brown 

Route  2 

Whitefish,  Montana  59937 

862-2822 


Sen.  Robert  D.  Watt 
451  Kensington 
Missoula,  Montana  59801 
549-8215 


Sen.  Chet  Biaylock 
502  3rd  Ave.iue 
Laurel,  Montana   59044 
698-4254 


If  there  are  questions  concerning  the  plan  of  study  or  the  time- 
table for  meetings,  contact  the  staff  researcher  assigned  to  the 
committee: 

Dennis  M.  Taylor  or 

Jim  Oppedahl 

Montana  Legislative  Council 

State  Capitol 

Helena,  Montana   59601 

449-3064 

Attached  is  a  summary  of  the  proposed  study  process  with  the 
schedule  of  meetings  and  the  study  sequence. 

Note:   Copies  of  HB  122  as  revised  by  the  House  of  Representatives 
may  be  purchased  from  the  Legislative  Council  for  $2.00  a  copy, 
plus  mailing  costs. 
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INTERIM  COMMITTEE  ON  LOCAL  GOVERNMENT  LAWS 
Chairman,  Hershel  M.  Robbins 
Vice-chairman,  George  McCallum 

APPROACH  TO  THE  STUDY  OF  LOCAL  GOVERNMENT  LAWS 
(With  a  schedule  and  outline  of  major  tasks) 


DATE 

July  9,  1977 
(Saturday) 
Helena 


COMMITTEE 
MEETING 


OUTLINE  OF  COMMITTEE  FOCUS  AND 
STUDY  SEQUENCE 

Organization  of  Committee 

Election  of  Chairman,  Vice-Chairman 

Discussion  of  Scope  of  Study 

Discussion  of  Study  Approaches 


August  12,  1977 
(Friday) 
Helena 


Review  Basic  Principles  and  Conceptual 
Organization  of  the  Proposed  Revised 
Code  of  Local  Government  Law 

Presentation  of  Detailed  Study  Approach 


September  17 , 
(Saturday) 
Helena 


1977 


Study: 


Chapter  1. 
Chapter  5 . 

Chapter  8 , 


General  Provisions 
and  Definitions 
Powers  of  General 
Power  Local  Govern- 
ments 

Duties  of  Local  Gov- 
ernments as  Agents  of 
the  State 


Public  Testimony  Accepted 
Committee  Discussion 


October  14,  1977 

(Friday) 

Miles  City 


Study:   Chapter  6. 


Services  of  General 
Power  Local  Gov- 
ernments 


Part  1.   General  Service 
Authorization 

Part  2.   Establishment  and 

Allocation  of  Services 

Public  Testimony  Accepted 
Committee  Discussion 


DATE 

November  19,  1977 
(Saturday) 
Lewis town 

CANCELLED  DUE  TO 
BAD  WEATHER 

Rescheduled: 
December  16,  1977 
Kalispell 


COMMITTEE             OUTLINE  OF  COMMITTEE  FOCUS  AND 
MEETING  STUDY  SEQUENCE 

5  Study:  Chapter  6.  Services  of  General 

Power  Local 
Governments 
Agricultural  Services 
Community  and  Rural 
Development  Services 
Community  Services 
Emergency  Services 
Human  Services 
Water,  Waste  and  Utility 
Services 
Transportat  ion 


Part  3 
Part  4 


Part  5 
Part  6 
Part  7 
Part  8 


Part  9 

Public  Testimony  Accepted 
Committee  Discussion 


January  14, 
(Saturday) 
Havre 


1978 


Study:  Chapter  9, 


Local  Government 
Finances 


Revenue  -  Local  Option  Taxes 

Mill  Levies 

Finance  Administration 

Budget  Cycle  -  Internal  Control 

Bonded  Indebtedness 

Public  Testimony  Accepted 

Committee  Discussion 


February  17, 
(Friday) 

Helena 


1978 


Study:  Chapter  2. 
Chapter  4. 
Chapter  7. 


Local  Government 
Formation 

Administrative  Pro- 
visions 

Powers  and  Services 
of  Self-Government 
Local  Governments 


Public  Testimony  Accepted 
Committee  Discussion 


March  18,  1978 
(Saturday) 

Helena 


Begin  Detailed  Comparison  With  Recodifiec 
Material 

(Proposed  Title  7  -  Local  Government, 
Montana  Codes  Annotated) 
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DATE 


COMMITTEE 
MEETING 


OUTLINE  OF  COMMITTEE  FOCUS  AND 
STUDY  SEQUENCE 


April  14,  1978 
(Friday) 

Helena 


Recodification  Comparison  with  Proposed 
Code 

Develop  Tentative  Reconunendations 


May  20,  197i 
(Saturday) 


CANCELLED 


10 


Committee  Drafting  Session 

Develop  Final  Draft  Recommendations 

Preparation  of  Proposals 

Tentative  Organization  and  Presentat- 
of  Material  to  Legislature 


June  9,  1978 
(Friday) 
Helena 


CANCELLED 


11 


Information  Hearing  on  Proposed  Recom- 
mendations and  Draft  Bills 

Public  Reaction  to  Alternatives  of 
Legislation 


July  8,  1978 
(Saturday) 
Helena 

CANCELLED 


12 


Analysis  of  Major  Themes  and  Issues 
Presented  -   Information  Hearing 

Draft  Final  Legislation 

Final  Recommendations 

Final  Revisions  of  Report 


August  18  ,  1978 
(Friday) 
Helena 

CANCELLED 


13 


Review  Final  Report 

Modify,  Amend  and/or  Approved 


This  study  approach  provides  for  the  opportunity  to  use  the  3  additional 
authorized  meetings  for  the  committee  to  hold  regional  meetings  or 
subcommittee  meetings  should  they  become  necessary. 
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DILL  DRAFTING  GUIDPXINES  FOR  REVISION  OF  LOCAL  GOVERNMENT  LAWS 

Introduction 

The  purpose  of  this  paper  is  to  outline  some  specific  concerns  that 
have  become  clear  to  staff  in  the  course  of  preparing  bills  for 
Committee  consideration  on  April  14.   To  accomplish  this  purpose, 
the  basic  assumptions  used  in  drafting  the  bills  are  reviev;ed. 
In  addition,  the  basic  features  of  HB  122  are  highlighted  once 
again.   Following  this,  we  have  presented  some  alternatives  that  may 
be  useful  to  the  Committee  in  considering  these  bills.   Our  exper- 
ience thus  far  has  shown  that  drafting  a  large  number  of  independent 
bills  will  consume  many  hours  of  staff  time  so  we  need  to  be  sure 
of  our  direction  as  soon  as  possible. 

Drafting  assumptions  used  by  staff 

In  a  March  2  2  memorandum  to  the  Committee  we  outlined  the  following 
assumptions  that  would  guide  our  drafting  effort: 

1.  So  far  as  possible,  the  ideas  from  HB  122  will  be 
developed  without  substantive  change  in  the  first  draft 
for  the  Committee. 

2.  Each  bill  will  be  prepared  to  "stand  alona"  and  inde- 
pendent of  other  bills  to  the  extent  that  it  is  possible. 

3.  Each  bill  will  be  prepared  as  a  suggested  amendment  to 
the  proposed  Montana  Code  Annotated. 

4.  Wherever  possible,  amendments  to  existing  sections  will 
be  preferred  over  wholesale  repealers  of  those  sections  and 
the  drafting  of  completely  new  language.   In  raany  instances 
the  ideas  in  HB  122  make  different  assumptions  than  existing 
law  and  will,  therefore,  require  substantial  repealing  of 
existing  sections. 

Drafting  a  set  of  bills  following  these  assumptions  will  essen- 
tially implement  the  ideas  embodied  in  HB  122.   Ycu  will  recall 
from  studying  HB  122  in  depth,  that  the  bill  was  designed  to  encourage 
flexibility  and  accountability  in  local  government  along  lines 
established  by  the  1972  Constitution. 

"Flexibility"  was  defined  to  include: 

Both  structural  features  which  allow  local  governments  to  tailor 
the  forms  of  their  governments  to  meet  their  specific  needs  and 
powers  —  both  a  broad  grant  of  powers  to  general  powers  local 
governments  and  minimal  restrictions  on  powers  of  self-governmental 
local  governments.   Both  powers  will  allow  localities  to  choose 
solutions  uniquely  shaped  to  local  problems. 

The  second  theme,  "accountability,"  included  two  facets: 
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1.  accountability  in  the  performance  of  governmental 
functions  —  responsibility  for  either  action  or  inaction 
that  is  clearly  determined,  and; 

2.  accountability  mandated  by  the  1972  Constitution  in      ' 
Article  VIII,  Section  12,  which  directs  the  Legislature 

to  insure  by  law  strict  accountability  of  "all  revenue 
received  and  money  spent"  by  local  government  unj.ts  along 
with  the  public's  right  to  participation  in  government 
decisioa-making  by  public  bodies  established  by  Article  II, 
Sections  8  and  9  of  the  Constitution. 

HB  122  draft-ng  guidelines 

To  accomplish  the  goals  of  flexibility  and  accountability  while 
generally  trying  to  simplify  what  was  commonly  recognized  as  a 
"tangle  of  confusing,  conflicting,  and  unnecessarily  complex" 
statutes,  HB  122  was  drafted  with  an  eye  to  incorporating  the 
following  basic  principles.   Absent  Committee  decisions  to  the 
contrary,  whore  possible  these  principles  have  guided  staff  in 
the  preparation  of  the  bills  before  you: 

1.  Use  of  uniform  terminology; 

2.  A  simplification  of  language  into  lay  terms; 

3.  The  integration  of  all  provisions  dealing  with 
local  government  into  a  consistent  interrelated  whole, 
combining  municipal  and  county  laws; 

4.  The  consolidation  into  single  sections  of  similar 
provisions  in  existing  law  through  the  use  of  common 
provisions  for  similar  functions; 

5.  A  reduction  of  state  regulation  of  local  government; 

6.  Elimination  of  laws  creating  local  government  departments, 
boards,  and  commissions; 

7.  Granting  legislative  powers  to  counties; 

8.  Giving  county  governing  bodies  the  authority  to 
establish  by  ordinance  the  duties  and  salaries  of 
other  elected  county  officers; 

9.  Authorization  for  an  all-purpose  mill  levy  for 
both  municipalities  (65  mills)  and  counties  (55  mills) 
and  the  elimination  of  59  separate  property  tax 

mill  levies  to  permit  local  officials  to  establish  their 
own  tax--ng  priorities; 
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10.  Authorization  of  four  local  option  taxes  that 
could  be  imposed  after  voter  approval: 

a.  income  tax, 

b.  gasoline  tax, 

c.  motel/hotel  tax,  and 

d.  motor  vehicle  tax 

11.  Providing  local  governments  flexibility  to  deliver 
services  with  minimum  state  legislative  or  administrative 
interference; 

12.  The  preservation  and  strengthening  of  state  laws  that 
guarantee  open,  accountable,  visible,  and  responsible  local 
government  and  prevent  arbitrary  and  capricious  actions  by 
local  officials. 

Committee  options  available 

To  assure  that  the  staff  work  for  the  Committee  is  in  accordance 
with  Committee  desires,  the  following  outline  of  options  is  presented 
for  your  consideration.   We  do  not  pretend  that  the  options  presented 
are  exhaustive  in  any  area,  but  hope  they  provide  significant  options. 
They  follow  the  outline  of  basic  principles  presented  above. 

1.  Uniform  terminology. 

(a)  Should  an  effort  be  made  to  establish  uniform 
terminology  that  would  apply  throughout  the  local 
government  title  and  to  all  local  governments? 

(b)  Is  each  local  government  and  service  unique 

enough  to  require  special  terminology  applicable  primarily 
just  to  it? 

(c)  If  common  terminology  is  adopted,  should  tenris 
be  defined: 

(1)  in  a  bill  containing  common  provisions,  or 

(2)  in  each  substantive  bill  (requiring  some 
repetition  among  bills) . 

2.  Integration  of  similar  provisions. 

(a)  Should  provisions  governing  similar  functions  of 

all  local  governments  be  integrated  into  uniform  statutes? 

(1)  All  municipal  and  county  provisions? 

(2)  All  similar  municipal  functions  (county  separate)? 

(3)  All  similar  county  functions  (municipal  separate)? 

(4)  Selected  similar  functions  (specify)? 

(5)  Other? 

(b)  Should  each  separate  type  of  government  be  controlled 
by  specific  statutes  related  only  to  it?   (Somewhat  as  is 
now  the  case) 
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Consolidation  of  similar  provisions 

(a)  Should  similar  provisions  in  existing  law  be 
consolidated  into  single  sections  of  law  through 
the  use  of  common  provisions  (example:   formation, 
governance,  dissolution,  etc.  of  special  service 
districts) 

(b)  Are  the  various  government  services  districts  unique 
enough  that  each  should  continue  to  be  governed  by  a 
special  statute? 

Local  government  regulation. 

(a)  Should  specific  statutory  regulation  of  local 
government  by  the  state  be  reduced? 

(b)  Should  details  of  local  government  actions  be 
specifically  controlled  by  statute? 

Local  government  organization. 

(a)  Should  local  governments  specify  their  own 
departments,  boards,  and  commissions? 

(b)  Should  the  state  specify  which  departments, 
boards,  and  commissions  must  be  formed  by  local 
governments? 

Legislative  powers. 

(a)  Should  counties  be  granted  legislative  powers? 

(1)  Same  power  as  municipalities? 

(2)  Power  limited  in  some  way?   (specify) 

(3)  Power  to  counties  with  certain  forms  of 
government,  e.g.  with  separation  of  powers? 

(b)  Should  counties  be  allowed  only  to  implement  powers 
granted  specifically  by  the  state? 

Salary  and  duties  of  county  officials. 

(a)  Should  duties  and  salaries  of  county  elected 
officials  be  specified  by  local  ordinance? 

(b)  Should  such  duties  and  salaries  be  specified 
by  th^  state? 

Property  tax  relief. 

(a)  Should  local  option  taxes  be  offered  by  the 
Legislature? 

(1)  income  tax? 

(2)  gasoline  tax? 

(3)  motel/hotel  tax? 

(4)  motor  vehicle  tax? 

(5)  other? 

(b)  Should  some  form  of  relief  based  on  state  aid  be 
established? 

(c)  Local  tax  authority  should  not  be  changed. 

(d)  If  local  option  taxes  are  offered,  they  should  be 
adoptod: 

'1)   onlv  v'ith  a  vote 

•2)   so      by  action  of  the  governing  body 


I 
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9.   Mill  levies 

(a)  Should  both  municipalities  and  counties  be 
authorized  all  purpose  mill  levies? 

(b)  Should  counties  be  required  to  levy  taxes  within 
specific  permitted  parameters  controlled  by  the  state? 

10.  Service  delivery 

(a)  Should  local  governments  have  broad  choices  in 
how  to  provide  local  services?   Which  choices  should 
be  available. 

(1)  direct  service  by  the  local  government 
through  a  department? 

(2)  through  interlocal  agreements? 

(3)  through  contracts  with'  private  vendors? 

(4)  through  subordinate  service  districts  and 
local  improvement  districts? 

(5)  through  public  non-profit  corporations 
created  by  the  local  government? 

(6)  through  the  establishment  of  authorities 
(airports,  etc.)? 

(7)  through  grant  of  a  franchise? 

(b)  Should  the  state  control  the  manner  in  which  local 
services  are  provided  and  specify  the  manner  for  parti- 
cular services  (specify)? 

11.  Terms  of  office. 

(a)  Should  County  Commissioner  terms  be  shortened  to 
4  years? 

(b)  Should  such  terms  remain  6  years? 

12.  County  attorney 

(a)  Should  the  law  allow  separation  of  the  office  of 
County  Attorney  into  Prosecuting  Attorney  and  Civil 
Attorney? 

(b)  Should  the  County  Attorney  be  required  to  fill 
both  functions? 

13.  Budget 

(a)  Should  local  governments  be  required  to  adopt  a 
budget  prior  to  the  beginning  of  a  fiscal  year? 

(b)  Should  the  budget  schedule  remain  as  it  is  now? 

14.  Debt  service 

(a)  Should  municipalities  and  counties  be  authorized 

to  issue  the  same  debt  instruments  by  the  same  procedures 
(including  revenue  bonds)? 

(b)  Should  distinctions  be  made  between  counties  and 
municipalities  in  this  regard  (specify)? 

With  the  kind  of  guidance  provided  by  decisions  made  through  the 
framework  provided  above,  staff  will  have  a  clearer  idea  what  to 
include  in  draft  bJ  '  ^;  to  be  presented. 


